RETHINKING THE HISTORY OF THE
SEVENTEENTH-CENTURY COLONIAL
ORDINANCE: A REINTERPRETATION OF
AN ANCIENT STATUTE

Mark Cheung*

[1]t is declared that in all creeks, coves and other places, about
and upon salt water where the Sea ebs and flows, the Proprietor of
the land adjoyning shall have proprietie to the low water mark
where the Sea doth not ebb above a hundred rods, and not more
wheresoever it ebs farther. . . .

The Colonial Ordinance?!

It would undoubtedly be a curious subject of investigation, to in-
quire how the difference came to be established in these colonies,
between the rule of law, as to the property in shores and flats
where the sea ebbs and flows, and that of the common law of
England.

Chief Justice Lemuel Shaw?

I. INTRODUCTION

In 1648, the Massachusetts colonial government ordered into print
The Book of the General Laws and Libertyes that included an ordi-
nance, commonly known as the Colonial Ordinance. The Ordinance
extended private seashore property rights to the low water mark but
to no more than one hundred rods® beyond the high water mark.*
The 1648 Ordinance replaced an earlier version enacted in the Body
of Liberties of 1641.> While both versions of the Ordinance enumer-
ated public rights of fishing, fowling, and navigation in the fore-
shore,® the 1648 Ordinance provided the critical language extending
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1. THE Book OF THE GENERAL LAwES AND LIBERTYES, Liberties Common (1648)
reprinted in SCHOLARLY RESOURCES, 1 THE LAws aAND LIBERTIES OF MASSACHUSETTS
1641-1691, at 41 § 2 (1976) [hereinafter Book oF GENERAL Laws].

2: Barker v. Bates, 30 Mass. (13 Pick.) 255, 259 (1832) (Shaw, C.J.).

3. One rod is equivalent to 5.50 yards or 16.50 feet in length, or the metric
equivalent of 5.0292 meters. THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH
Lancuace 812 (1979).

4. Boox or GENERAL Laws, supra note 1 at 41, § 2; Commonwealth v. Alger, 61
Mass. (7 Cush.) 53, 76 (1851) (noting that the Massachusetts low water mark rule
extends to the colonies of Massachusetts, Plymouth, Maine, Nantucket, and Martha’s
Vineyard).

5. Bopy or LIBERTIES § 16 (1641) reprinted in THe CoLonIiAL Laws oF MAssacHU-
seTTs (W.H. Whitmore comp. 1889) (see Appendix A).

6. This Article uses the terms “intertidal zone,” “foreshore,” “flats,” and “sea-
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the private boundary to the low water mark.” Prior to the adoption
of the 1641 Ordinance, the English common law rule governed the
colony’s seashore; this limited seashore private property to the high
water mark.® In essence, the Massachusetts colonists would have ab-
rogated the English common law by conveying title of the seashore
to the individual riparian property owners. Thus, this alleged colo-
nial alteration of the English common law is the focus of the legal
controversy.® In operation and application, the Ordinance has im-

paired the public’s rights in the seashore. Although the reserved

right to fish, fowl, and navigate protected the public needs in the
seventeenth century, the contemporary public uses exerted on the
foreshore increase the need to reconsider the Ordinance’s long-
standing interpretation.®

The Ordinance continues to operate as common law in Massachu-

shore” interchangeably to mean the area lying between the low and high water marks.
See, e.g., Massachusetts v. New York, 271 U.S. 65, 92 (1926) (“The ‘seashore’ is that
well defined area lying between high water mark and the low water mark, of waters in
which the tide daily ebbs and flows.”), decree issued, 271 U.S. 636 (1926); Storer v.
Freeman, 6 Mass. 435, 439 (1810) (“Sea shore is therefore all the ground between the
ordinary high water mark and low water mark.”); Hale, De Jure Maris et Brachiorum
ejusdem (1667), in 1 A COLLECTION OF TRACTS RELATIVE TO THE Law oF ENGLAND 1,
12 (F. Hargrave ed., London 1787) (available in the Special Collections of the
Harvard Law School Library) (“The shore is that ground that is between the ordi-
nary high-water and low-water mark. This doth prima facie and of common right
belong to the king, both in the shore of the sea and the shore of the arms of the
sea.”); R.G. HALL, Essay oN THE RIGHTS OF THE CROWN AND THE PRIVILEGES OF THE
SusseCT IN THE SEA SHORES OF THE REALM 8 (2d ed. 1875).

7. Compare Appendix A with Appendix B; see infra notes 231-238 and accompa-
nying text.

8. See, e.g., Bulstrode v. Hall, 83 Eng. Rep. 1096, 1096 (K.B. 1663) (“To the low-
water mark, wast may be parcel of a manor, but of common right it is the Kings.”);
Commonwealth v, Charlestown, 18 Mass. (1 Pick.) 179, 183 (1822) (“By the common
law, it has been seen, he to whom a house lot was granted, which was bounded upon
the sea, would be the proprietor only as far as high-water mark.”). The common law
rule persisted:

The shores of the sea and navigable rivers within the flux and reflux of
the tide, by the common law belonged prima facie to the King. Holding the
soil thus, the King held the appurtenant right of fishery, in trust for the
benefit of his subjects. . . . And after Magna Charta, he could not, by an
exercise of his prerogative, exclude the public from the right of fishery, or
grant an exclusive right to a private individual, either together with or dis-
tinct from the soil. The grantee of the King took the soil subject to the
trust. (citations omitted).

State v. Leavitt, 105 Me. 76, 78, 72 A. 875, 876 (1909).

9. See Billings, Law in Colonial America: The Reassessment of Early American
Legal History, 81 Mich. L. Rev. 953, 953-54 (1983) (“For legal historians, the central
theme of the colonial period has been to emphasize the transfer and transformation
of common law in its American setting.”).

10. Reinterpretation of the Ordinance would have a wide impact because all titles
to Massachusetts land, and their incidents and qualifications, may be traced to the
colonial grants. Commonwealth v. Alger, 61 Mass. (7 Cush.) 53, 66 (1851).
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setts and Maine with full force."* The courts of both states have con-
sistently upheld the Ordinance’s low water mark boundary rule to
give riparian and littoral proprietors title to the foreshore. At the
same time, the two states have retained the jus publicum, a concept
recognized in both the English common law and the Ordinance. This
subjects the Massachusetts and Maine foreshore to a superior public
right (at the least) to fishing, fowling, and navigation, which acts to
qualify and limit the owners’ fee interest.!* Although the Massachu-
setts and Maine Supreme Judicial Courts have discussed the extent
of the public’s rights under the common law, they have not deviated
far from the limited purposes of fishing, fowling, and navigation.'®
These courts tend to protect the proprietors’ alleged property inter-
est in the foreshore.'* While the Ordinance clearly provides protec-
tive language for limited jus publicum rights, the Ordinance has op-
erated to convert the intertidal zone into virtually unqualified
private property.

In light of these co-existing public and private rights in the shore,
the intertidal zone has become an area of active legal controversy.'®

- 11. See, e.g., Barker v. Bates, 30 Mass. (13 Pick.) 255, 258 (1832) (resolving an
issue of trespass by holding that the littoral proprietor held a preferred interest in
objects cast upon the seashore, because the proprietor held title to the low water
mark by virtue of the Colonial Ordinance); Opinion of the Justices, 365 Mass. 681,
685-86, 313 N.E.2d 561, 566 (1974) (advisory opinion that legislation providing the
public with an on-foot right-of-passage within the intertidal zone would be an uncon-
stitutional taking against the littoral owners); Barrows v. McDermott, 73 Me. 441, 448
(1882); Bell v. Town of Wells, 557 A.2d 168, 171 (Me. 1989).

12. Massachusetts legislation defines privately held foreshore as “tidelands held
by a private party subject to an easement of the public for the purposes of navigation
and free fishing and fowling and of passing freely over and through the water.” Mass.
GEN. L. ch. 91, § 1 (Supp. 1989).

) 13. The public rights in the seashore flats have been construed as being “of a
tllr;;tf)d nature.” Opinion of the Justices, 383 Mass. 895, 902, 424 N.E.2d 1092, 1099

14. See infra notes 190-197 and accompanying text.

15. 1A THompsoN oN REAL ProperTY § 277, at 476 (1980) (““The problems of own-
ership and the attendant rights of the seashore has [sic] long disturbed the courts.”)
{hereinafter THoMPsON]. For a sampling of Massachusetts cases, see, e.g., Boston Wa-
terfront Dev. Corp. v. Commonwealth, 378 Mass. 629, 393 N.E.2d 356 (1979); Opinion
of the Justices, 365 Mass. 681, 313 N.E.2d 561 (1974); Michaelson v. Silver Beach
Improvement Ass’n, 342 Mass. 251, 173 N.E.2d 273 (1961); Butler v. Attorney Gen-
eral, 195 Mass. 79, 80 N.E. 688 (1907); Commonwealth v. Roxbury, 75 Mass. (9 Gray)
451 (1857); Commonwealth v. Alger, 61 Mass. (7 Cush.) 53 (1851); Barker v. Bates, 30
Mass. (13 Pick.) 255 (1832); Commonwealth v. Charlestown, 18 Mass. (1 Pick.) 179
(1822); Storer v. Freeman, 6 Mass. 435 (1810); Adams v. Frothingham, 3 Mass. 352
(1807); Austin v. Carter, 1 Mass. 231 (1804); Commonwealth v. Pierce (Mass. 1790),
reported in 2 N. DANE, A GENERAL ABRIDGMENT AND DIGEST OF AMERICAN Law 696
(1823). For a sampling of Maine cases, see, e.g., Bell v. Town of Wells, 557 A.2d 168
(Me. 1989); Bell v. Town of Wells, 510 A.2d 509 (Me. 1986); Opinion of the Justices,
437 A.2d 597 (Me. 1981); Blaney v. Rittall, 312 A.2d 522, 528 n.7 (Me. 1973); Barrows
v. McDermott, 73 Me. 441 (1882); Moulton v. Libbey, 37 Me. 472 (1854); Lapish v.
Bangor Bank, 8 Me. 85 (1831); Spring v. Russell, 7 Me. 273 (1831); Knox v. Pickering,
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Legal commentators have exhaustively discussed their desire to rec-

ognize more public access to the beac
crease such public access operate only to stir up

hes.'® Efforts to create or in-
the conflict between

the rights of the private proprietor of beachfront property and the
rights and recreational demands of the public. Some states have in-

creased public beach access by invoking the common

law.” Other

states have resorted to legislation.’® In 1974, the Massachusetts Leg-
islature attempted to enact broader public access rights. The Su-

7 Me. 106 (1830); Morrison v. Keen, 3 Me. 474 (1825); Berry v. Carle, 3 Me. 269

(1825). See generally J. WHITTLESEY,
Ponps (1932), for a historical study o

LAwW OF THE SEASHORE, TIDEWATERS AND GREAT
f early caselaw on the Ordinance in Maine and

Massachusetts. The United States Supreme Court has also delivered seminal deci-
sions concerning the seashore. See, e.g., Phillips Petroleum Co. v. Mississippi, 484

U.S. 469 (1988); Shively v. Bowlby,

152 U.S. 1 (1894); Illinois Central R.R. Co. v.

Tllinois, 146 U.S. 387 (1892); Martin v. Waddell, 41 U.S. (16 Pet.) 367 (1842).

16. See, e.g., THOMPSON, supra
if (sic) to preserve ocean

Constitutionality of the
Eckhardt, A Rational National Policy on Public Use of t
REv. 967 (1973); Maloney, Fernandez, Parrish & Reinders,

Guaranteed Place to Spread

Eckhardt Open Beaches Bill, 74 Corum. L.

note 15, § 277, at 484 (“The movement of the law
beaches in trust for the public wherever possible.”); Black,

Rev. 439 (1974);

he Beaches, 24 Syracusg L.
Public Beach Access: A

Your Towel, 29 U. Fra. L. REV. 853 (1977); Comment,

The Texas Open Beaches Act: Dublic Rights to Beach Access, 28 BavLor L. Rev. 383

(1976); Comment, Practical Legal Reme

dies to the Public Beach Shortage, 5 ENVTL.

A¥F. 447 (1976); Comment, Colonial Patents and Open Beaches, 2 HorsTra L. REV.
301 (1974) [hereinafter Comment, Colonial Patents]; Comment, Public Access to Re-
ceding Beaches, 13 Hous. L. Rev. 984 (1976); Note, Which Way to the Beach? Public
Access to Beaches for Recreational Use, 29 SC.L. REV. 627 (1978); Comment, Public
Access to Beaches, 22 STAN. L. Rev. 564 (1970); Note, Access to Public Municipal
Beaches: The Formulation of a Comprehensive Legal Approach, T SUFFOLK U.L. Rev.
936 (1973); Comment, Public Access to Private Beaches: A Tidal Necessity, 6 UCLA
J. EnvrL. L. & Por'y 69 (1986) [hereinafter Comment, Public Access to Private
Beaches); Comment, Who Owns the Beach? Massachusetts Refuses to Join the
Trend of Increasing Public Access, 11 Urs. L. AnN. 283, 284 (1976).

17. See, e.g., Gion v. City of Santa Cruz, 2 Cal. 3d 29, 465 P.2d
162 (1970) (per curiam) (finding an implied dedication of parcels

50, 84 Cal. Rptr.
of private beach

property to the public); City of Daytona Beach v. Tona-Rama, Inc., 294 So. 2d 73, 77-
78 {Fla. 1974) (recognizing public rights to recreation in the beaches); Matthews v.
Bay Head Improvement Ass'n, 95 N.J. 306, 471 A.2d 355 (1984) (bolding that the

public trust doctrine warrants the public’s use of the dry upland

sand area where

such use is essential or reasonably necessary for enjoyment of the ocean), cert. de-

nied, 469 U.S. 821 (1984); State ex rel. Thornton v. Hay, 254 Or.

P.2d 671, 676-78 (1969) (holding that the state gained an interest in

584, 595-99, 462
the dry sand area

of the Pacific shore through the doctrine of custom); Matcha v. Mattox, 711 S.W.2d

95, 100 (Tex. Ct. App. 1986) (adopting a migratory easement that

changes with the

vegetation line), cert. denied, 481 U.S. 1024 (1987). The Maine Supreme Judicial
Court, however, cautioned against the use of precedents from other states concerning
the intertidal zone, because the vast majority of other states differs from Maine re-

garding the ownership of that property zone. Bell v. Town of Wells,
n.13 (Me. 1986).

510 A.2d 509, 515

18. See, e.g., ME. Rev. STaT. ANN. tit. 12, §§ 571-573 (Supp. 1988) (Intertidal Land

Act, later invalidated by Bell v. Town of Wells, 557 A.2d 168 (Me.
Res. CopE ANN. §§ 61.001-.024 (Vernon 1978 & Supp. 1989).

1989)); TEX. NAT.
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preme Judicial Court declared this legislation unconstitutional; the
proposed creation of public easements in the private intertidal zone
would subject the Commonwealth to just compensation claims by
the private owners.’® Likewise, the Maine Supreme Judicial Court
recently declared that state’s Intertidal Land Act an unconstitu-
tional taking without just compensation.** This push-and-pull be-
tween the private proprietors and the public has focused on the
meaning of the Ordinance and, to this day, the conflict has been
resolved primarily in favor of the proprietors’ effort to limit the
public’s rights.

The presumed intent of the Massachusetts colonial government in
adopting the Ordinance, particularly its extension of private sea-
shore property beyond the high water mark, is questionable when
analyzed in the context of a review of colonial history.?! Legitimate
concerns have been raised about the courts’ lack of attention to the
proper history of the Ordinance,* and about the courts’ actual
knowledge of its legal foundations.®® Indeed, research of the Ordi-
nance has been deficient, preventing a true legal understanding of
that instrument.?* Even so, the courts, the first interpreters of the

19. Opinion of the Justices, 365 Mass. 681, 313 N.E.2d 561 (1974).

920. Bell v. Town of Wells, 557 A.2d 168 (Me. 1989).

21. Cf. Reinsch, The English Common Law in the Early American Colonies, in 1
SELECT Essays IN ANGLO-AMERICAN LEGAL HisTory 367, 368-69 (1907) (While the le-
gal theory that the English common law should be followed only where it is applica-
ble to American conditions “has obtained acceptance as a satisfactory explanation of
the jurisprudence of to-day, it is not complete enough to afford an adequate synthesis
of colonial legal facts for the historian.”).

29. See infra text accompanying notes 254-62 for discussion of interplay between
new historical findings and the doctrine of stare decisis.

93. See Ellis, The Aims and Purposes of the Founders of the Massachusetts Col-
ony, in LECTURES BEFORE THE LOWELL INsTITUTE (Mass. Hist. Soc’y 1869, reprinted in
Two Lectures of a Course by Members of the Massachusetts Historical Society 5, 16-
17 (1869)): )

Certainly the question may be raised, and a very vigorous and equal-
handed discussion may be maintained upon it, whether the three provisions
in their charter, on which they insisted so strenuously, and with their own
self-favoring interpretation of them,—the absolute jurisdiction of the soil,
the authority to define their own terms for admitting freemen, and the
right to drive out those whose presence troubled them,—allowed of the
strained use and application to which the proprietors applied them. It is my
purpose, however, only to accept the fact, that the authorities did so inter-
pret those provisions, and did, in the open face of day, act upon such inter-
pretations. . . . Indeed, even to the last death-struggle of the authorities to
retain their charter against commissioners and against Charles 11, they
stood stoutly to their first construction of it.

24, 1 W.B. WeEDEN, Economic anp SoctaL HisTory oF NEw ENGLAND 1620-1789 iii
(1890, reprint 1963) (While many have tried to uncover the many aspects of moments
in history, “we have not the whole story. Picturesque narration, philosophic specula-
tion, have not exhausted the forces inherent in history.”); Billings, supre note 9, at
954 (“Attorneys, law professors, or judges, they frequently glossed over the seven-

























































































































