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Debtors. FINDINGS OF FACT AND

CONCLUSIONS OF LAW OVERRULING
DEBTOR’'S OBJECTION TO CLAIM
NO. 2 OF THE BANK OF TAIWAN

PROCEDURAL HISTORY

On November 7, 2007, a hearing was held on the
objection of Debtor Eric T.Y. Hsu a/k/a Ting Yang Hsu?!
("Debtor”) to the allowance of Claim No. 2 (the “Claim”) of
the Bank of Taiwan (“Bank”) filed in this chapter 7
bankruptcy case in the amount of USD$443,499.60 as a
general unsecured claim. The objection was based on the
contention that the Claim had been released as a result of

a settlement between the Bank of Taiwan-Southgate Branch

(“Southgate Branch”) and Chin Mu Metal Manufacturing Co.,
Ltd. (“Chin Mu Metal”), a Taiwanese based company owned by
Chin Mu Hsu, Debtor’s father. Debtor argued that the

'Debtor’s Chinese name.



release included the claims of the Bank of Taiwan-Los
Angeles Branch (“Los Angeles Branch”) against him and his
Los Angeles based company Cal-Rainbow Products, Inc. {(“Cal-
Rainbow”) . The Bank acknowledged that the sgettlement
released Chin Mu Metal, Chin Mu Hsu, and the Debtor from
various loans made by the Southgate Branch to Chin Mu Metal
and Chin Mu Metal from its guarantee in the form of two
“auxiliary pledges” of the Cal-Rainbow loans. The Bank,
however, denied that Cal-Rainbow and the Debtor were
released from their obligations for the Cal-Rainbow loans
to the Los Angeles Branch.

Following the November 7, 2007 hearing on the Debtor’s
objection to c¢laim, this Court rendered its Findings of
Fact, Conclusions of Law and Order which sustained the
Debtor’s objection disallowing the Claim per its order
entered on December 14, 2007 (the “December 14, 2007
Order”) .

On or about December 21, 2007, the Bank filed a metion
to amend said Findings of Fact, Conclusions of Law, and the
December 14, 2007 Order or alternatively for
reconsideration. Although the Court first denied this
motion, upon further consideration, the Court decided that
an additional explanation of the motion was necessary. As

a result, by order entered on January 28, 2008: the



December 14, 2007 Order was vacated and a hearing on the
motion of the Bank for Reconsideration was granted,
Thereafter, the Court heard further arguments on
February 19, 2008 regarding: (1) the conflicting
translations of a letter dated March 19, 2004 from the
Southgate Branch to Chin Mu Metal; (2) the request to
introduce further evidence of the parties’ intent as to
whether the settlement released Debtor from his guarantee
of the Cal-Rainbow 1loans; and (3) whether the Court
provided an adequate opportunity Ffor the parties to cross-
examine the witnesses whose declarations were previougly
received in evidence in support o©of their respective
positions,
Following that hearing, the Court rendered an order
dated March 20, 2008, which, inter alia:
i. vacated the Court'’s Findings of Fact,
Conclusions of Law, and Order Sustaining the
Debtor’s Objections to Claim No. 2 that had
been entered on December 14, 2007, to allow for
crosg-examination and rebuttal testimony;
ii. stated that all relevant Adversary Proceeding
Rules (Federal Rules of Bankruptcy Procedure
7001-7087) would apply to the further trial of
this dispute; and
iii. set wvarious dates for the parties to meet and
confer, conclude their discovery, file their
joint pre-trial order, and to participate in a
pre-trial conference.

Subsequently, additional discovery was completed; a

motion in limine wag heard and denied; and a final joint



pre-trial order was filed by the parties on April 1, 20009,
After two days of trial (April 29-30, 2009), this Court
took the matter under submission.

After having reviewed the evidence, briefs, and
arguments of counsel, the Court makes the following

Findings of Fact and Conclusions of Law:

FINDINGS OF FACTS

1. On or about November 21, 2002, the Los Angeles

Branch made two loans (Bank’s Ex. A.) in the amounts
of USD$299,499.60 (Loan No. 100862-1) and USD$150,000
{(Loan No. 10862-2) to Cal-Rainbow {(collectively the
“Cal-Rainbow Loans”) which were guaranteed by the
Debtor (Bank’s Ex. B.) and Chin Mu Metal. Chin Mu
Metal’s guarantee consisted of two checks (Bank’s EX.
C.), one for NT$5,775,000° (equivalent to USD$150,000),
check No. CA3548886 for Loan No. 100862-2, and another
for NT$11,500,000 (equivalent to USD$299,499.60),

check No. CA3548884 for Loan No. 100862-1.

2NT$ is the symbol for Taiwan Dollars, the currency of Taiwan.



2. In addition to the Cal-Rainbow Loans, Chin Mu Metal
had borrowed various sumg of money pursuant tc lcans

made by the Southgate Branch (the “Chin Mu Metal

Loans”) in the approximate aggregate amount of
NTS$45,000,000. (Bank’'s Ex. E.) These loans were

guaranteed by Chin Mu Hsu and the Debtor.

3. Subsequently, Cal-Rainbow defaulted on the Cal-
Rainbow Loans (Bank’s Ex. F) and on April 22, 2003
filed a petition commencing a case under chapter 7 of
the Bankruptcy Code. A chapter 7 trustee was
appointed, who later filed a “no-asset report” on June
30, 2003, leaving the Los Angeles Branch of the Bank
to look to the guarantors for satisfaction of the Cal-

Rainbow Loans.

4. On June 24, 2003, the Debtor and his wife® filed

their joint chapter 7 bankruptcy petition.

5. On or about January 30, 2004, the Los Angeles Branch
filed the Claim in this chapter 7 case as a general

unsecured claim in the amount of USDS5443,499.60.

‘Debtor’s wife passed away following the filing of their joint chapter 7
petition.



6.

On or about December 21, 2003, approximately one
month before the filing of the Claim, Chin Mu Metal
had submitted a document titled “Petition” (Bank’'s Ex.

M) to the Southgate Branch, which was signed on behalf

of Chin Mu Metal by Chin Mu Hsu as the “responsible
person.” For the reasons stated in the Petition, Chin
Mu Hsu and Chin Mu Metal requested that the Bank
settle the amounts they owed for less than the full
amount of the unpaid balance. (A copy of the Petition

is attached hereto as Bank’s Ex. M).

It is significant to note that the subject line of

the Petition states: “Chin Mu Metal Manufacturing Co.,

Ltd’s proposal for the repayment of debts to Bank of

Taiwan Southgate Branch” and that the Los Angeles

Branch was not mentioned in this Petition except for
the reference to Chin Mu Metal’s “auxiliary pledge”
that had been pledged to the Los Angeles Branch, which
Chin Mu Metal contended should have been returned to
it a long time ago. Chin Mu Metal also stated that
the pledge to the Log Angeles Branch was invalid and
that Chin Mu Metal was not responsible for paying the

obligations it had previously guaranteed to said



Branch. The Petition did not state that Chin Mu Metal
was seeking a release of the Debtor or Cal-Rainbow
from their respective obligations to the Los Angeles

Branch.

The first written response from the Bank to the
Petition was in the form of its Internal Memo dated
March 12, 2004. The Bank offered two‘different English
translations of the Internal Memo, which originally
had been written in Chinese (Bank’s Ex. D and N,
copies of which are attached hereto). The relevant
distinction between the two translations appears in
the Subject Section and in Paragraph 2 of the
Explanation Section of each translated version of said
Memo, where the Bank made reference to a release of
“promigssory  note” debtsg in Exhibit D, but to
“fauxiliary pledges” debts in Exhibit N. The Debtor
argued that he was released from his guarantee due to
the Los Angeles Branch if the release referred to
“promissory note debts.” Whereas, if it meant
“auxiliary pledges debts,” the release was limited to
Chin Mu Metal. The Bank contended that under either
translation, the Debtor was not released from his

guarantee of the Cal-Rainbow Loans.



9.

While this confusion prevailed throughout the trial,
the Court finds paragraph 4, which appears in both
translations, clarified that the Bank did not agree to
release Cal-Rainbow or the Debtor from their
respective obligations to the Los Angeles Branch based
upon the Cal-Rainbow Loans and the Debtor’s guarantee
thereof. Paragraph 4 explicitly stated that the,

“"Los Angeles Branch shall continue its efforts to

recover its credit’s [sic] rights on the loan teo the

borrower and the guarantor” (Emphasis Added).

10. Further, in paragraph 3 of the Internal Memo (Bank's

Exhibit D) the Bank stated that upon payment of the
NT$33,000,000 it would, inter alia, return the two
“promissory notes” payable to the Los Angeles Branch
as “auxiliary pledges.” According to Bank’s Exhibit
N, the Bank agreed to return the two collateral
“"auxiliary pledges” to the Los Angeles Branch. These
were the two checks delivered to said Branch that
constituted the auxiliary pledge of Chin Mu Metal that
guaranteed payment of the Cal-Rainbow Loans. The Bank
did not offer to release the Debtor from his guarantee

of these loans in this Internal Memo.



11.

1z,

13,

This Internal Memo from the Bank (as distinguished
from any correspondence from either the Southgate
Branch or the Los Angeles Branch) evidenced the Bank'’'s

authorization for the settlement.

One week later, the Southgate Branch issued its
letter dated March 19, 2004 (the “Settlement
Proposal”), in response to the Petition. This became

the settlement agreement among the parties. There
were, however, two different English translations of
the Settlement Proposal (Debtor’s Ex. 2 and Bank's EX.
O, copies of which are attached hereto). These two
translations were also the subject of much confusion
particularly in translating two Chinese characters
found in the Settlement Proposal and in the upper left
corner of the two checks given by Chin Mu Metal as

auxiliary guarantees of the Cal-Rainbow Loans.

The relevant distinction between these two
translations involved the question of whether these
two Chinese characters that sound like “Ben Piao”

meant “promissory notes” or auxiliary pledges.”



Despite this ambiguity, both translations incorporated
by reference the Bank’s Internal Memo dated March 12,
2004, which was identified by the same reference

number “Yin-Yu-Tzu No. 093000561.” Any confusion about

the different translation, however, was resolved by
paragraph 4 of the Internal Memo, which stated that

the, “Los Angeles Branch shall continue its efforts

to recover its credit’'s [sic] rights on the loan to

the borrower and the guarantor.”

14. This Settlement Proposal set forth the terms of
Chin Mu Metal’s agreement to pay a lump sum of
NT$33,000,000 for its release and that of Chin Mu Hsu
from their obligations to the Southgate Brach and the
Los Angeles Branch as evidenced by the parties' wverbal
acceptance of the Settlement Proposal and their

performance of their obligations as illustrated by the

following:
i. In early 2005, Chin Mu Metal, Chin Mu Hsu, and
others, were encountering difficulties in

selling certain real property they owned to
raise the NT$33,000,000 settlement amount.

However, they finally found a way to sell some

10



ii.

iii.

of their property which enabled them to raise
NT$12,000,000. Accordingly, they entered into
an agreement amonyg themselves to use
NT$12,000,000 of the proceeds from the sale of
the property in Taipel as a partial payment of

the NT$33,000,000. (Debtor’s Ex. 12.)

While the Bank was not a party to that
agreement, it was aware of it and agreed to
modify its settlement with Chin Mu Metal and
Chin Mu Hsu, to release said properties from
its liens so they could be sold and to accept
payment in two installments: one for
NT$12,000,000 on July 28, 2005, and the other
for NT$21,000,000, which was paid by March 23,

2007.

Thesge two installments paid the entire
NT$33,000,000 settlement amount owed to the
Southgate Branch and resulted in the release by
the Los Angeles Branch of the two checks
pledged as Chin Mu Metal'’'s auxiliary guarantee
of the Cal-Rainbow notes. The Los Angeles

Branch then returned the two checks pursuant to

11



15.

le6.

a letter from the Southgate Branch dated April

18, 2007 (Debtor’s Ex. 11.)

While the letter of April 18, 2007 was addressed to
the Debtor and referred to “your” application to pay
off debts with NT$33,000,000, the Southgate Branch
stated that it had received approval from its head
office to process the settlement in accordance with
its letter designated *Southgate Business TZU
0930013361.” This was same reference as that contained
in the Settlement Propeosal, which, in turn, referred
to the Internal Memo dated March 12, 2004. That 1is
the Memo that contained the statement in paragraph 4
that the Los Angeles Branch retained its right to
collect the loans from its borrower, Cal-Rainbow, and

its guarantor, the Debtor.

The letter of April 18, 2007 also referenced the
return of the two “promissory notes” CA3548886 in the
amount of NT$5,77%,000 and CA354884 in the amount of
NT$11,550,000. These were the same check numbers and
amounts that appeared on the two checks by Chin Mu
Metal given as “auxiliary pledges” for the Cal-Rainbow

Loans. They were not the same check numbers as the

12



17.

18,

loans made by the Los Angeles Branch. Those were Loan
No. 100862-1 and Loan No. 100862-2 in the respective
amounts of USD$299,499.60 and USD$150,000. By this
letter, the Southgate Branch acknowledged receipt of
the full amount of the NT$33,000,000 and released Chin
Mu Metal, Chin Mu Hsu, and the Debtor from various
loans made by the Southgate Branch to Chin Mu Metal as
get forth in the Settlement Proposal. In addition,
the Southgate Branch returned the two checks Chin Mu

Metal pledged as its auxiliary guarantee.

While the language the Southgate Branch used in
gsome of its lettergs to Chin Mu Metal, Chin Mu Hsu
and/or the Debtor was not without ambiguity, they
consistently refrained from stating that the
settlement releasing Cal-Rainbow from its loans to the
Los Angeles Branch or the Debtor from his guarantee of
those loans. Moreover, no letters from the Los
Angeles Branch releasing Cal-Rainbow and the Debtor

were introduced into evidence.

The Cal-Rainbow Loans and the Debtor’s guarantees
were made in the United States and their terms were

stated in English and their amounts in USD dollars.

13



19.

20,

21.

The Chin Mu Metal Loans and the guarantees thereof
were not admitted nor introduced into evidence but it
was not disputed that they were made in Taiwan,
written in Chinese and contained amounts stated in

NTS.

Cal-Rainbow’s loans and the Debtor’s guarantee
thereof originated from the Los Angeles Branch, while
the Chin Mu Metal loans and the guarantees to payment

of said loans originated from the Southgate Branch.

Despite the ambiguities contained in the
correspondence, other than the Internal Memo and the
Settlement Proposal, that <c¢orrespondence was not
controlling of the settlement. That correspondence
did not change the terms of the settlement that were
contained in the Internal Memo and the Settlement
Proposal, which the Bank had authorized. They, the
Internal Memo and Settlement Proposal, did not include
a release of the Debtor from his guarantee of the Cal-

Rainbow Loans to the Los Angeles Branch.

The only other authorized change to the terms of

the Settlement Proposal was the Southgate Branch’s

14



22,

A.

agreement to receive the NT$33,000,000 settlement
amount in two installments (one for NTS$12,000,000 plus

interest and the other for NT$21,000,000).

During the course of the settlement history
described above, the Los Angeles Branch collected
approximately USD$6,000, from the sale of certain
collateral that was subject to the security interest
executed by Cal-Rainbow in favor of the Los Angeles
Branch. It algso collected an additicnal USDS1,000
from the sale of Cal-Rainbow’s inventory that had been
pledged to it. The Debtor failed to produce any
evidence that any additional amounts had been
collected by the Los Angeles Branch from the sale of

Cal-Rainbow’s collateral or ctherwise.

CONCLUSIONS OF LAW

Jurisdiction and Venue

This Court has jurisdiction over the objection to

the Claim pursuant to 28 U.S.C. §§ 1334(a) and 157(a).

This Court may therefore enter an order in this contested

matter as it is a core proceeding pursuant to 28 U.S.C. §

157(b) (2) (B) . Venue is proper pursuant to 28 U.S.C. §

1408.

15



B. Debtor’s Objection to Claim No.2 filed by the Los

1.

Angeles Branch of the Bank

When a creditor files a proof of claim pursuant to
Bankruptcy Code § 501, such claim is deemed allowed
unless a party 1in interest objects. 11 vu.s.C. 8§
502(a). 1If an objection to a claim is made, the court
shall determine the amount of such c¢laim as of the
petition date and *“shall allow such c¢laim in such
amount, except to the extent that the claim is
unenforceable against the debtor and property of the
debtor, under any agreement . . . .” 11 U.s.C. §

502 (b) (1) .

Under Federal Rule of Bankruptcy Procedure 3001(f), a
claim properly documented, executed and filed shall
constitute prima facie evidence of the wvalidity and

amount of the claim. Fed. R. Bankr. P. 3001(f).

. To defeat the claim, the objector must come forward

with sufficient evidence and “show facts tending to
defeat the claim by probative force equal to that of

the allegations of the proofs of c¢laim themselves.”

16



Lundell v, Anchor Constr. 8pecialists, Inc. (In re

Lundell), 223 F.3d 1035, 1039 (9th Cir. 2000).

. Based on the Findings of Fact made and entered
contemporaneously herewith, neither the Bank, the
Southgate Branch nor the Los Angeles Branch released
Cal-Rainbow from its obligation to pay Cal Rainbow
Loan No. 100862-1 in the original amount of
USD$299,499.60 and Cal Rainbow Loan No. 100862-2 in
the original amount of USD$150,000 or the Debtor from
his guarantee of said 1loans. These claims were
excluded from the settlement of the loans the
Southgate Branch made to Chin Mu Metal, Chin Mu Hsu,
and the Debtor and those the Debtor had guaranteed to
said Branch as set forth in the Bank’s Internal Memo
dated March 12, 2004 and its Settlement Proposal dated

March 19, 2004.
. The Debtor and Cal-Rainbow are entitled to a credit of

UsSD$7,000 from the original amount due to the Los

Angeles Branch on the Cal-Rainbow Loans.

17



6. As a result, Debtor’'s objection to Claim No. 2 is
OVERRULED except to the USDS$7,000 credit mentioned

above.

7. Accordingly, Claim No. 2 is allowed as a general
unsecured claim in the amount of TUSD$442,499.60

(USD$449,499.60-USDS7,000) .

Date: 7’//’/ 09 W

! Richard M. Neiter
United States Bankruptcy Judge

18
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